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United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Fil ed Septenber 1, 1998
No. 97-1222

Doolin Security Savings Bank, F.S.B.,

Petitioner

Ofice of Thrift Supervision and
Ni colas P. Retsinas, Director, Ofice of Thrift Supervision,

Respondent s

On Motion for Recall of the Mandate

Bef ore: Henderson, Randol ph, and Tatel, G rcuit Judges.
pinion for the Court filed Per Curiam

Henderson, Circuit Judge, concurring: | concur in the
court's denial of the notion to recall the nandate.

Per Curiam Nearly three nonths after our opinion issued
in Doolin Security Savings Bank, FSB v. OIS, 139 F.3d 203
(D.C. Cr. 1998), petitioner Doolin Security Savings Bank filed
a notion seeking a recall of the nandate. W deny the
notion for the reasons that follow

Qur decision, issued on March 27, 1998, upheld a cease and
desist order the Ofice of Thrift Supervision issued against
the Bank. OIS had initiated adm nistrative enforcenent
proceedi ngs agai nst the Bank in Septenber 1993, when Jona-
than L. Fiechter, then Acting Director of OIS, filed a "Notice
of Charges and Hearing for Issuance of Cease and Desi st
Order Directing Affirmative Action.” Two and a half years
| ater an Administrative Law Judge issued a "Recomended
Deci sion" that the Bank had violated the | aw and engaged in
unsafe and unsound banki ng practices. Wen Fiechter |ater
resi gned, Nicolas P. Retsinas becanme the new acting director
of the agency and passed on the ALJ's recommendati on and
the Bank's notion to dismss for lack of jurisdiction. See
Doolin, 139 F.3d at 204.
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The Bank's objection--characterized as "jurisdictional," we
suppose, because it had not been raised earlier in the adm n-
istrative proceedi ngs--proceeded fromthe status of the Di-
rector of OIS as an "advi ce and consent™ position requiring
Presidential nomi nation and Senate confirmation. Fiechter
had served as Acting Director of OIS for close to four years
after the outgoing Director purported to del egate his powers
to him the President never nom nated Fiechter for the
position of Director. His replacenent, Retsinas, cane to his
position through a different route: President Cinton appoint-
ed Retsinas Acting Director pursuant to the Vacancies Act, 5
U S.C. ss 3345-3349, which authorizes the President to trans-
fer a constitutionally appointed officer fromhis original post
to fill tenporarily a vacant office w thout first obtaining
Senate approval. See Doolin, 139 F.3d at 205. The Bank
contended that Fiechter had never |lawfully exercised the
powers of Director, and therefore it viewed the position of
Director as having been vacant for nore than four years
bef ore the President invoked the Vacancies Act to appoint
Retsinas to the office. According to the Bank, the Vacancies
Act contains a time limt that prevents the President frorm
filling vacancies left open for nore than 120 days, and there-
fore Retsinas also could not lawfully exercise the powers of
the Director.

In his opinion adopting the ALJ's recommended deci sion
Acting Director Retsinas commented that the Bank's notion
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to dismss for lack of jurisdiction was filed beyond the tine
l[imts set forth in OIS regul ations, and nore than three
months after Acting Director Fiechter resigned. Neverthe-

| ess, he addressed the Bank's argunents and rejected them

In its opening brief in this court, the Bank chal |l enged
Retsi nas' and Fiechter's authority to exercise the powers of
Director of OIS for the sane reasons it had urged before
Retsinas. In its reply brief, however, the Bank raised an
entirely new argunent--nanely, that Fiechter had actually
been authorized to exercise the powers of Director, but only
for the first 120 days of his tenure. The Bank asserted, for
the first time, that Fiechter had been the previous Director's
"first assistant."” Under ss 3345 and 3346 of the Vacancies
Act, a "first assistant” automatically fills a vacancy caused by
resi gnation, sickness or absence unless the President directs
ot herwi se; absent certain contingencies, the tenporary re-
pl acenent is permitted to performthe duties of the office for
120 days. Once a first assistant has occupied the office for
the permtted termunder the automati c successi on provision
the President is no | onger enmpowered by the Vacanci es Act
to assign another officer to the position; the President's only
option is to submt a nomination and await Senate confirma-
tion. The Bank's claimthat Fiechter was a "first assistant”
aut horized to serve for the first 120 days after his predeces-
sor's departure was therefore a new chall enge to Retsinas’

designation under the Vacancies Act: if Fiechter occupied the
of fice as a successor "first assistant” under the Vacanci es Act,
the President could not have assigned Retsinas to fill the

position four years |ater.

The United States, which filed a brief as am cus curiae in
this case discussing the proper construction of the Vacancies
Act, ampong other matters, represented in its brief and at ora
argunent that Fiechter was not a "first assistant™ for the
pur poses of the Vacancies Act. OIS inforned the court that
the Director had no "statutory first assistant," and argued
that Fiechter had not exercised the powers of Director under
the automati c succession provision for first assistants under
t he Vacanci es Act.
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We held that Retsinas was authorized to serve as Acting
Director under the Vacancies Act. In a footnote, we ex-
pl ai ned that the Bank had waited too long to raise the
argunent, contained in its reply brief, that Fiechter automati -
cally succeeded to the position as a "first assistant.” See
Doolin, 139 F.3d at 209 n.3. W also pointed out that OIS s
governi ng statute designated only the position of Director
and said nothing about a position of "first assistant.” See id.

On June 19, 1998, amici Maxxam Inc., et al. inforned the
court that several orders signed by either a fornmer Acting
Director or a former Director of OIS identified Fiechter, or
t he occupant of his office, as the "first assistant™ at the
agency. Sonme of these docunents purported to designate
Fiechter "first assistant” for the purpose of filling a vacancy
inthe Director's office under the Vacancies Act. The Depart -
ment of Justice has infornmed us it was unaware of these
orders when it made its representati ons about Fiechter's
status. OIS admits inadvertent error in failing to bring
these orders to the court's attention. The Bank has noved
for an order recalling the nandate because it believes our
opinion in Doolin "rests entirely on [this] single factua
prem se as to which the Court was misled by the Govern-
ment." See Petitioner Doolin Security Savings Bank, F.S. B.'s
Motion to Recall Mandate and Wt hdraw Opinion, at 2.

The Bank's view of our opinion is incorrect. Qur opinion
addressed Fiechter's status only briefly, in a footnote, stating
that we woul d not decide the issue because the Bank raised it
for the first tine inits reply brief. Furthernore, the Bank
never argued in the adm nistrative proceedi ngs that Fiechter
was a "first assistant”™ within the nmeaning of the Vacancies
Act. To the contrary, the Bank's notion to dism ss for |ack
of jurisdiction rested on the proposition that Fiechter never
lawful ly exercised the powers of Director. 1In addition to the
Bank's failure to raise the issue in its opening brief in this
court, its failure to exhaust adm nistrative renedies is an
additi onal reason for denying its recall notion. See MCee v.
United States, 402 U.S. 479 (1971). |If the Bank had pursued
this issue before the agency, it mght well have discovered the
i nformati on Maxxam uncovered. As we stated in Doolin,
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"[w het her Fiechter was the Director's '"first assistant’' within
t he nmeani ng of the Vacancies Act is far fromso clear that the
Bank did not have to raise the point in its opening brief or in
the adm nistrative proceedings.”" Doolin, 139 F.3d at 209 n. 3.

Furthernore, whether internal OIS docunents referring
to Fiechter as a "first assistant” rendered hi msuch for the
pur poses of the Vacancies Act is a matter of considerable
uncertainty. Qur opinion in Doolin recognized that, accord-
ing to "one line of authority," the position of "first assistant”
must be created by statute before the automatic succession
provi sion of the Vacancies Act applies. See id. 1In other
words, that OIS | abel ed Fiechter "first assistant"™ did not
necessarily make hima "first assistant” entitled to succeed an
out goi ng director under the Vacancies Act. W need not
reach and decide this question, however, because the issue
was never properly before us.

The notion to recall the mandate is deni ed.



		Superintendent of Documents
	2013-04-17T12:07:25-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




